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Interactive Roundtable on Advanced Tax Issues 
CCLT Land Conservation Conference / Conservation Law Forum  

March 9, 2017 
 

Presenters: Julie Baird, Ellen Fred, Misti Schmidt 
 

Agenda: 
 

1. IRC Section 1031 tax deferred exchanges and conservation easements 
2. Allocation of basis in bargain sales of conservation easements 
3. Tax treatment of carbon credits in the context of a conservation project 
4. Donation of an interest in property as a partial interest (i.e. tenant-in-common), as 

opposed to a conservation easement 
5. Quid pro quo issues in the context of conservation structures: 

(a) urban conservation easements,  
(b) neighborhood efforts, or  
(c) JV / small-scale syndication 
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Selected Hot Topics: Using IRC § 1031 to Defer Capital Gains Tax on Sale of Conservation 
Easements 

Summary of Topic:  

Internal Revenue Code Section 1031 allows for the deferral of capital gain tax if property held 
for productive use in a trade or business or for investment is exchanged for property of “like-
kind”. When dealing with personal property the “like kind” requirement can be very particular; 
however, when dealing with real estate, the definition of “like kind” is quite broad and like-kind 
exchanges are valid among several different types of investment property, including bare land, 
commercial property, industrial buildings, retail stores, apartments, and duplexes. It is important 
to appreciate that § 1031 is an exchange provision and not a reinvestment provision; therefore, 
non-recognition treatment will be lost if the taxpayer has access to the disposition funds at any 
time. Such funds must remain at all times in the control of a qualified intermediary. 

The transfer of less than a fee interest may also qualify for tax-deferral under § 1031 if certain 
criteria are met. For example, leasehold interests exceeding 30 years, remainder interests, and 
certain oil and gas interests can be considered like kind to other kinds of real estate.1  

Additionally, the IRS has issued several private letter rulings finding that conservation and 
agricultural easements can be like kind to real estate. 2 This can be a very useful tool for land 
owners considering conveying a conservation easement over their land. Those owners can take 
advantage of the tax deferral treatment and instruct the qualified intermediary to use the 
easement proceeds to acquire new property rather than paying a percentage of the proceeds for 
capital gain taxes.  Generally, a conservation easement needs to be perpetual in nature and 
considered an interest in real estate under state law in order to be considered like kind to real 
estate under § 1031.  

Other conservation assets may also qualify for tax deferred treatment under § 1031. If those 
assets are considered real estate under state law, they may be able to be exchanged with other 
interests in real estate. If they are not considered real estate under state law, they may still qualify 
as exchangeable personal property.  Below are several examples. 

Other Potential Exchangeable Conservation Assets: 

Transferable Development Rights/Residential Density Development Rights – If considered a real 
property interest and perpetual or permanent in nature (rather than discretionary).3 

Mitigation Credits – Like kind to other mitigation credits as defined in the private letter ruling.4 

                                                           
1 Reg. 1.1031(a)-1(c)(2); Century Elec. Co. v. C.I.R., 192 F.2d 155, 51-2 U.S. Tax Cas. (CCH) P 9482, 41 A.F.T.R. (P-H) P 
205 (8th Cir. 1951). 
2 Ltr. Rul. 9215049.  
3 Ltr. Ruls. 200805012; 200901020. 
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Timber Rights – Timberland can be like kind to other real estate.5 However, the right to remove 
standing timber for a limited period is not like kind to other real property even if standing timber 
was conveyed by timber deed and is otherwise considered real property for state law purposes.6 

Water Rights – The IRS has ruled that perpetual water rights are like kind to fee interests in real 
estate.7 Note, however, that where the rights are limited in priority, quantity, and duration, a 
court has held that interest as not like kind to a fee interest even where state law treated water 
rights as real property.8 

Oil, Gas, & Mineral Interests – A mineral estate or a lessee’s interest in a mineral lease may be 
exchanged for a fee interest.9  Royalty interests are also considered real property and are 
exchangeable.10 Production payments, which are a right to the mineral in place for a specified 
sum of money, payable out of a percentage of the minerals, are not considered real property for 
federal tax purposes.11 

Emission Allowances Allocated by the EPA12 – Nitrous oxide emission reduction credits have 
been exchanged for volatile organic compound credits.13 These credits are government licenses 
or permits and therefore considered intangible personal property.  In order to be considered like 
kind, the nature or character of the rights involved and the nature or character of the underlying 
property to which the intangible personal property relates must be like kind. 

Air Rights – No specific rulings relating to § 1031 but a ruling relating to the predecessor to § 
1033 found air rights to be an interest in real property.14 

Other Considerations and Issues:  

- Requirement to held for investment or business purposes; exchangeable property does not 
include primary residences or dealer property. 

                                                                                                                                                                                           
4 Ltr. Rul 9612009 (Determining that mitigation credits for restoring wetland property could be exchanged utilizing  
§ 1031 for other mitigation credits). 
5 Rev. Rul. 78-163, 1978-2 C.B. 257; Rev. Rul. 72-515, 1972-2 C.B. 466 (finding timberland containing some virgin 
timber and substantial second growth timber like kind to timberland with substantial virgin timber); Ltr. Rul. 
200541037 (finding old growth timberland can be exchanged for reproduction timberland). 
6 TAM 9525002. 
7 Rev. Rul. 55-749, 1955 2 C.B. 295 (water rights exchanged for fee simple). 
8 Wiechens v. U.S., 228 F. Supp. 2d 1080, 2002-2 U.S. Tax Cas. (CCH) P 50708, 90 A.F.T.R. 2d 2002-6705 (D. Ariz. 
2002), distinguished, PLR 200404043, 2004 WL 104151 (I.R.S. PLR 2004). 
9 Palmer v. Bender, 1933-1 C.B. 235, 287 U.S. 551, 53 S. Ct. 225, 77 L. Ed. 489, 3 U.S. Tax Cas. (CCH) P 1026, 11 
A.F.T.R. (P-H) P 1106 (1933); Rev. Rul. 68-226, 1968-1 C.B. 362; Rev. Rul. 68-186, 1968-1 C.B. 354. 
10 Rev. Rul. 73-428; 1973-2 C. B. 303; Rev. Rul. 72-117, 1972-1 C. B. 226; GCM 34651. 
11 IRC §636; C.I.R. v. P.G. Lake, Inc., 1958-1 C.B. 516, 356 U.S. 260 78 S. Ct. 691, 2 L. Ed. 2d 743, 58-1 U.S. Tax Cas. 
(CCH) P 9428, 1 A.F.T.R.2d 1394 (1958). 
12 Ltr. Rul. 149323-09; Rev. Proc. 92-91, 1992-2 C.B. 503, section 3, Q&A 5 (providing that emission 
allowances are treated as like-kind property for purposes of § 1031 of the Code). 
13 Ltr Rul. 201024036. 
14 Rev. Rul. 54-575, 1954-2 C.B. 145, as modified by Rev. Rul. 72-433, 1971-2 C.B. 470. 
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- Calculating basis 
- Deferred (“Starker”) Exchanges – Statutory time limits govern the timing of reinvestment 

following the disposition of the taxpayer’s property if the exchange does not happen 
simultaneously. . The taxpayer must identify qualifying replacement property in 45 days 
and close on the replacement property within 180 days (so need the funds in this 
timeframe). 

- Determining which conservation assets are exchangeable and whether they are real or 
personal property (i.e., carbon credits as a “compliance instrument”). 

- Farm/Ranch Exchanges – Allocating value to real property versus personal property 
assets.  

- Legislative efforts to limit or repeal IRC § 1031. 
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Selected Hot Topics: Allocating Basis in Conservation Easement Transactions 
 
Summary of Topic: 
  

• Basis. A property’s basis is generally determined by the method of acquisition: 
o Purchase: cost of property 
o Inheritance: stepped-up basis 
o Gift: transferred basis 

 
After acquisition, the taxpayer's basis may adjust, increasing for capitalized 
expenditures (such as for an addition on a house) and decreasing for depreciation 
deductions or amortization. This is called the “adjusted basis” and any reference to 
“basis” below will be to adjusted basis. 

 
• Calculating Taxable Gain. Recognized gain on the disposition of property is 

generally determined by calculating the difference between the sale price and the 
property’s basis. The recognized gain is then taxable. 

o Example: Taxpayer acquired a piece of property by purchase for $50,000. 
Three years later, she sells the property for $85,000. The recognized gain is 
$35,000, which will be taxable (referred to below as taxable gain). 
 

• Allocating Basis in a Conservation Easement Conveyance.  
o Donation. Upon the donation of a conservation easement, the basis of the 

property must be allocated between the fee and the easement based on the 
proportionate share of the easement’s value to the underlying fee. The 
“easement’s value” is generally used to mean the reduction in the underlying 
fee value that is caused by the easement at the time of recordation. 
 Example: Taxpayer acquired the property in 2000 for $35,000. In 

2015, she donates a conservation easement to the local land trust. The 
appraisal concludes that the property in its “before” (unencumbered) 
condition is $200,000; the “after” (encumbered) value is $80,000; thus, 
the value of the conservation easement is $120,000, representing 60% 
of the property’s value.  

• 60% of the property’s basis must be allocated to the easement; 
thus, $21,000 of the $35,000 basis is allocated to the easement. 

• Taxpayer now holds the underlying fee with a basis of $14,000. 
• In 2016, she sells the property (subject to the easement) for 

$84,000; her taxable gain is $70,000 ($84,000 - $14,000). 
 

o FMV Sale. If the conservation easement is sold for full fair market value, the 
entire amount of Taxpayer’s basis may be applied to the sale per Inaja Land 
Co. v. Commissioner, 9 T.C. 727, 735-36 (1947) and Revenue Ruling 77-414. 
The taxpayer in Inaja sold an easement to the City of Los Angeles, allowing 
the city to periodically flood the property. Taxpayer sought to allocate his 
entire basis in the underlying land to the easement sale, but such treatment 
was challenged by the IRS. The court sided with the taxpayer, concluding that 
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it would be impossible or impractical to determine what part of the property 
was affected by the easement, and that in such circumstances it was only fair 
to let the landowner use the entire basis of his property in calculating gain 
from the easement’s sale. Thus, for a sale of a conservation easement at full 
FMV, one has a compelling argument that the full basis of the property should 
be applied to offset the easement sale price. 
 Example: Taxpayer in the example above sells the conservation 

easement valued at $120,000 for $120,000 to the local land trust. 
Taxpayer reduces the amount realized ($120,000) by her entire 
$35,000 fee basis to yield a taxable gain of $85,000. She would then 
have zero basis in the property upon a subsequent sale of the 
underlying fee. 
 

o Bargain Sale. In the bargain-sale context, the taxpayer must first allocate basis 
between the easement and the fee and then between the sale and the donation. 
 Example. Taxpayer in the example above sells the conservation 

easement valued at $120,000 for $60,000, a 50% bargain. Assuming 
the same appraisal as in the first example, the $35,000 property basis is 
first allocated between the easement and the fee, namely, $21,000 to 
the easement and $14,000 to the fee. 

• The easement basis is then allocated between the sale and the 
donation. Given that Taxpayer extended a 50% bargain to the 
land trust, the $21,000 easement basis is halved, resulting in 
$10,500 allocated to each aspect of the conveyance. Taxpayer 
may utilize the $10,500 sale basis to offset the $60,000 sale 
price, leading to $49,500 of taxable gain. 

 An aggressive (and risky) position would be to apply the Inaja 
reasoning to a bargain sale and attempt to allocate the taxpayer’s entire 
basis to the sale proceeds, without a proportionate reduction for the 
basis to be allocated to the conservation easement.  

 
• Basis in Improvements. Typically, a conservation easement affects only the value of 

the land rather than structures or other improvements on the land. Thus, only the basis 
in the undeveloped land, rather than in structures or other improvements, may be 
utilized to offset the sale price of an easement. If, however, the easement does affect 
the value of one or more structures on the property (because of certain restrictions on 
the ability to change a structure’s historical façade, for example), then the affected 
improvement’s basis can be considered and applied to offset the sale price. 
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Selected Hot Topics: Tax treatment of carbon credits in the context of a conservation 
project 
 
Summary of Topic and Market Developments: 
 
Some conservation proponents are looking toward carbon credits (where available) as another 
funding source to acquire conservation easements over timberland. For example, under 
California’s cap and trade protocol, timberland can be used to institute a carbon project, whereby 
the property is subject to harvest restrictions over a 100-year period, in exchange for carbon 
credits that the landowner can then sell on the two carbon registries in the state. There are two 
benefits from combining a carbon project with a non-donated or bargain-sale conservation 
easement:  
 
(1) Where a conservation easement continues to permit limited timber harvest and the landowner 
then further limits that harvest via a carbon project, the carbon credit funds can be allocated 
between the easement’s restrictions (credited to the easement holder’s purchase price) and the 
landowner’s voluntary additional restrictions (excess credited to the landowner). Without a 
carbon project, the easement holder would have looked to non-carbon funding sources for the 
entire purchase price for the conservation easement.  
 
(2) In California, more carbon credits are generated for land that is subject to a qualified 
conservation easement, due to the reduced risk that the landowner will violate the carbon project 
protocol, as perceived by the Air Resource Board. 
 
Issues:  
 
Given the increase in frequency of carbon projects on conserved lands due to the benefits 
described above, land trusts and landowners are wondering how carbon credits should be treated 
for tax purposes. Two threshold questions are: (1) Should carbon credits be treated as income 
upon issuance or upon sale (i.e., when is the tax due?) and (2) should carbon credits be taxed as 
capital or ordinary income assets (i.e., lower or higher tax rate)?  
 
The IRS has issued no guidance specific to American carbon credits.1 With regard to the timing 
of the taxation, the general rule is that if a promise to pay or right to payment (whether by 
contract or some other agreement) is unconditional and not subject to forfeiture, then the right to 
payment is income upon issuance. The safest assumption here is that carbon credits are taxable 
upon issuance.  
 
With respect to the second question—will the credits be taxed at long-term capital gain rates or 
short-term capital gain/ordinary rates?—there are two pieces of IRS guidance that are helpful 
here, although they are quite aged (1992 and 1996).  Revenue Procedure 92-91 addressed sulfur 

                                                 
1 It did issue two private letter rulings regarding EU carbon credits, but those were regarding a 
special entity (REIT) subject to a different tax regime and are hard to analogize to the typical 
American conservation landowner. See PLR 201228020 and PLR 201123003.  
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dioxide emissions credits issued pursuant to the Clean Air Act and Private Letter Ruling 
9612009 addressed habitat mitigation credits generated by a conservation easement. In these 
guidance documents, the IRS stated that the credit holders would recover their basis in the credits 
upon sale and would realize capital gain or loss. (Unless the credit holders are dealers, holding 
the credits for sale to customers in the ordinary course of a trade or business—which is not likely 
to apply in many of the scenarios we will face with conservation easements.) 
 
Thus, it seems like a safe assumption that carbon credits are capital assets. However, it is unclear 
whether they represent the long-term capital asset of forest land (and thus have been held as long 
as the land) or whether they must be held for an additional one year and one day to warrant long-
term capital gain treatment. For California carbon credits at least, the statute states that the 
credits are not property interests, but rather “compliance instruments,”2 which could imply that 
they should be held for an additional day and a year. Another complication of the definition as 
“compliance instrument” instead of property could mean that Revenue Procedure 92-91 and PLR 
9612009 are not good guidance, since the credits in those documents were characterized as 
property, representing a legal entitlement equivalent to an ecological value.  Who knows? 

                                                 
2 Cal. Code Regs. tit. 17 § 95802(a)(12); Cal. Code Regs. tit. 17 § 95820(c). 
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Selected Hot Topic: Donation of an Undivided 
Partial Interest (i.e. Tenant-in-Common) in Real Estate 

 

Summary of Topic: 

Landowners may be interested in charitable conservation solutions for their property but be reluctant to 
use the traditional tools of fee conveyance or conservation easement. The landowner may want to 
continue using the property in some way or may not want or be able to comply with the Treasury 
requirements for donating a qualified conservation contribution. 

The potential solution may be the donation of an undivided partial interest in the property.1  The 
donation of an undivided partial interest falls under an exception to the partial-interest disallowance 
rule.2 Such a contribution must consist of a percentage of each substantial property right, and must 
extend over the entire term of the donor's interest in the property.3   

Where the donor owns a fee interest, the donation would be a tenant-in -common interest. Where the 
donor's interest extends only for a term of years—e.g., a 30-year leasehold interest—the donee must 
receive an interest in each significant attribute of ownership for the same length of time.  For example, 
the gift of property, subject to a retained exclusive right to cut timber, would not be a gift of an 
undivided interest because the right to cut timber is a significant attribute of ownership.  Such a gift 
would not be deductible.4  Further, the donation must be an undivided interest in the property, not just 
the right to use the property, such as a lease. Even a rent-free lease is nondeductible.5 
 
Use and Management: 
 
Once the proper undivided and coterminous  interest has been gifted, the tenant-in-common owners 
can enter into an agreement dictating use and management of the property.   While it may be workable 
to share all rights of access and use, and to bear equally the burdens of ownership, the more likely 
approach is to enter into an agreement which allocates use to the particular tenant-in-common for a 
certain period within the year. This approach is allowed under the Treasury Regulations.6  
 
For example, in Rev. Rul. 75-420, 1975-2 C.B. 78, the donor gave a remainder interest in a 20-acre estate 
to a local college, but reserved the right to use the property from August 1 to September 15 of each year 
and reserved the right to store personal property throughout the year. The donor also prohibited the 
college from altering the property without the donor's consent and prohibited selling the property until 
the later of 10 years or the donor’s death. The IRS determined that the contribution was deductible 

                                                           
1 IRC § 170(f)(3)(B)(ii), as enacted by Pub. L. 91-172, § 201(a)(1) (Tax Reform Act of 1969). 
2 IRC § 170(f)(3)(B)(ii); Treas. Reg. § 1.170A-7(b)(1). 
3 Treas. Reg. § 1.170A-7(b)(1)(i). The charity's undivided interest must extend to any other property, such as cash 
upon a sale, into which the donated property is converted.  
4 Rev. Rul. 76-253, 1976-2 C.B. 51. 
5 Treas. Reg. §§ 1.170A-7(a)(1) and (d) Example (1). 
6 Treas. Reg. § 1.170A-7(b)(1)(i), stating: “A deduction is allowed under section 170 for a contribution of property 
to a charitable organization whereby such organization is given the right, as a tenant in common with the donor, to 
possession, dominion, and control of the property for a portion of each year appropriate to its interest in such 
property." 
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since the college had free and exclusive use of the property other than during the late summer, subject 
only to insubstantial restrictions. 
 
Practical Implementation:  
 
Pros: 

- Management and use can be addressed through a tenancy in common agreement 
- Adaptive management tools rather than terms fixed in perpetuity 
- No need to meet the IRS requirements for qualifying conservation contributions 
- Transferable TIC interest 
- Retained interest has 100% of the property rights 
- Easier to appraise the value of the TIC interest 
- Others? 

Cons: 

- No perpetuity 
- Finding willing conservation organizations 
- Changing owners and expectations over time 
- Enforcement challenges 
- Others?  
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Selected Hot Topics: Quid Pro Quo Issues for Various Conservation Structures 
 
Summary of Topic and Market Developments: 
 
Fact Pattern 1: Neighborhood Preservation 
More and more attention is being given habitat fragmentation’s effect on biodiversity and to 
watershed and foodshed preservation. This means land trusts and other environmental 
organizations are focusing on preserving contiguous areas of land to create migration corridors 
and to provide larger scale protection to keystone areas of watersheds and foodsheds. 
Unfortunately, this type of preservation typically involves connecting smaller pieces of property 
owned by many landowners.  
 
Some landowners within a strategic acquisition area may be unwilling to preserve their 
properties unless they know that their neighbors will do so, too. A landowner may fear that if she 
preserves her property, and thereby enhances her neighbor’s property values, her neighbor will 
have no motivation to reciprocally preserve his property and may indeed be incentivized to 
capitalize on that enhancement by developing or selling his property. To overcome this classic 
prisoner’s dilemma and provide some assurance that there will be no freeloaders, the land trust 
may be tempted to gather target landowners and have the group enter into an agreement with 
each landowner promising to contribute a conservation easements if the other landowner does so 
too. Bad idea. 
 
Fact Pattern 2: Urban Conservation Easements 
In dense urban spaces, any green space is a highly desirable resource. In exchange for building 
permits, a developer may be required by local governmental authorities to set aside open space 
onsite as a condition to the permit. The developer may not claim any deduction for such a set 
aside. However, the developer may wish to donate more than what is required and claim a 
charitable deduction for the excess. Not a bad idea, but risky. The developer must walk softly in 
this area and ensure that there was no implicit agreement with the governmental authority that 
the developer would donate the extra land for support at public hearings or other types of quid 
pro quo benefits.  
 
Fact Pattern 3: Eco-Friendly Development by Small-Scale Syndications 
A small group of investors may wish to join together to acquire a large tract of raw land and 
develop limited homesites for their own individual use or for sale to third parties, with the intent 
to keep the majority of the property in its natural state and prevent higher density development 
(so-called eco-friendly development). One of the mechanisms to offset the property acquisition 
costs is to seek a charitable deduction in exchange for a conservation easement. In the investment 
company’s operating agreement, the investors may wish to explicitly state these goals, require a 
conservation easement, and limit the actions of the investment company to prevent maximum 
development. Bad idea. 
 
Any of these three situations is risky for a transaction that has a donation component! 
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Issues:1  
To qualify for a charitable deduction, the donation of a conservation easement must be 
“exclusively for conservation purposes.” Internal Revenue Code § 170(f)(3)(B)(iii) and 
170(h)(1)(C). However, the Treasury Regulations permit incidental benefit for the donor where 
the benefit occurs “merely as a result of conservation restrictions limiting the uses to which the 
donor’s property may be put.” Treas. Regs.§ 1.170A-1(e)(1). Further, donating property for the 
exclusive purpose of receiving a tax deduction has been held to be an incidental benefit and 
will not prevent the deduction. 
 
This is fairly vague but the general rule of thumb is that a charitable donation is a transfer of 
value made with no expectation of a financial return commensurate with the amount of the gift 
(aside from a tax deduction). The courts will look at both subjective and objective factors to 
determine whether the donor expected to receive a quid pro quo for the donation.  
 
In the three fact patterns described above, the objective factors are more damning than the 
subjective factors. Subjective factors include whether the donor had the subjective intent to 
receive a direct or indirect economic benefit aside from a tax deduction, such as, for example, 
enhancement to the value of the donor’s house on a neighboring, unrestricted property. Objective 
factors include whether the transaction will create any significant identifiable benefits in return 
for making the donation or whether the transaction is inherently reciprocal—such as a neighbor’s 
promise to conserve his property, a government’s promise (or wink and a nod agreement) to 
permit greater development or fast track an approval, or a co-investor’s binding written 
agreement to place a conservation easement on jointly-owned property.  
 
Potential Solutions for Discussion: 

• Neighborhood Preservation: Escrow Agreements, as described in “Coordinated 
Conservation Donations: Problems and a Proposed Solution,” Exhibit [__]. 

• Urban Conservation Easements:  
o Document all communications with the government agencies and avoid any 

writing that implies the excess property donation is related to permit conditions or 
required by the agency.2  

o If possible, donate the excess before commencing the entitlement process on the 
remainder of the property. 

• Small-Scale Syndications:  
o Avoid any requirement for conservation in investor marketing materials or JV 

agreements. 
o Provide for several development options to be selected by the JV at a later date. 

• Others? 

                                                 
1 For a detailed discussion of the quid pro quo issues in the context of neighborhood agreements, 
see “Coordinated Conservation Donations: Problems and a Proposed Solution,” by Robert M. 
Knight and Andrew C. Dana, The Back Forty Anthology (March/April 1993), attached as Exhibit 
A. 
2 See DuVal v. Commissioner, 68 T.C.M. 1375 (1994). 
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“Coordinated Conservation Donations: Problems and a Proposed Solution,” by Robert M. Knight
and Andrew C. Dana, The Back Forty Anthology (March/April 1993)
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The Back Forty Anthology

Coordinated Conservation
Easement Donations: Problems
and a Proposed Solution

—Part I: March!ApriI 1993

—Part II Mayliune 1993

by Robert li Knight and Andrew C. Dana

Introduction

Land trusts and other conservation organiza
tions face major challenges in pursuing their land
preservation goals when ecologically or historically
important areas are fragmented into numerous own
erships. Although it may be possible to protect the
integrity of an entire area by approaching each land
owner individually, some landowners may refuse to
donate conservation interests in their lands unless
their neighbors make similar perpetual commitments.
In this latter circumstance, land trusts may be able to
convince the owners of such lands to donate conser
vation easements as part of a unified conservation
plan involving all affected landowners. Such a coor
dinated conservation plan, while appealing in con
cept, must be structured very carefully to avoid po
tential deductibility problems.

This Article explores some of the risks facing
both land trusts and potential conservation ease
ment donors when developing unified land protec
tion programs within particular areas or regions. In
particular, the Article warns that promises among
landowners providing that each will give a conserva
tion easement to the land trust if the others so prom
ise may compromise the charitable nature of such
donations. Such mutual promises may suggest that
the landowners seek more than land and open-space
protection in donating conservation easements—they
seek control over the disposition of their neighbors’
property. Therefore, the Internal Revenue Service
and the courts may disallow any deduction claimed.
After discussing these problems, the Article goes on
to explain how a coordinated land protection plan
may be structured and implemented by land trusts
using a technique of deferred donation through an
escrow agent. We believe that our proposed solu
tion reduces—but does not completely eliminate—
the risks associated with coordinated donation of
conservation easements by a number of landowners.

Statement of the Problem

A Hypothetical Example

Consider an ecologically significant fifty-acre
woodland owned by five individuals in a semi-rural
area surrounding a large city. Because this area is
undergoing subdivision at an alarming rate, Greenacre
Land Trust has identified the protection of the pris
tine woodland as a goal of major local importance.
After making inquiries of each landowner individu
ally, the land trust discovers that all five owners
would like to protect the woodland from destruction
through donations of conservation easements, but
that none of the five is completely willing to donate a
conservation easement without some reassurances
from the other owners that they will also refrain from
developing their shares of woodland. Further com
plicating the issue is that three landowners would be
willing to donate conservation easements immedi
ately if their neighbors agree to do so, but the other
two landowners need to defer their donations for
several years, when they expect to be able to use a
charitable deduction more effectively to offset ex
pected increases in income.

Lessons from the Real World: The Big Blackfoot
River and the Free-Rider Problem

Although stated as a hypothetical for the sake
of simplicity, we have encountered this precise prob
lem in our own conservation real-estate practice in
western Montana. For example, starting in 1974, we
worked with The Nature Conservancy, the Missoula
County Commissioners, and several local landown
ers who hoped to devise a long-term, coordinated
riparian protection project for the Big Blackfoot River
Valley—the historical location ofNorman Maclean’s
novel A River Runs Through It, which was made into
a movie by Robert Redford. The primary problem
faced by the Conservancy, however, was the frac
tured landownership pattern in the valley. Although
several private landowners with large ranch holdings
were ready to donate conservation easements, oth
ers were not. Some of the ranchers in the area had
virtually no tax incentives to donate conservation
easements; these ranchers already had plenty of in
come tax deductions “on-the-hoof.” In addition, a
large forest products corporation controlled substan
tial timberlands immediately adjacent to the Blackfoot
River, and numerous individuals owned small recre
ational homes and lots in the valley. The Conser
vancy believed that any meaningful protection plan
for the Blackfoot River required the participation of
all of these diverse owners.’

2.17
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One particularly important landowner along the
Blackfoot River absolutely refused to donate a con
servation easement unless all of his neighbors made
the same commitment. This is a common situation. A
landowner’s reluctance to participate in the land pro
tection scheme represents a classic example of the
“free-rider” problem in economics. Although each
landowner would have gained some benefits from
working cooperatively to protect the pristine quali
ties of the Blackfoot River Valley, each landowner
also had incentives to hold out and retain the full
spectrum of property rights. The landowner who
held out longest, while his or her neighbors agreed to
protect their properties, would have reaped substan
tial benefits. In such a situation, the holdout enjoys
both the benefit of the development restrictions
placed on neighbors’ lands, and the right to develop
his or her own property without restriction. The
holdout thereby captures some of the value of his or
her neighbors’ property, and adds it to the value of
the holdout’s own property. In short, the holdout
has a “free ride” on the benefits produced by his or
her neighbors’ voluntary land conservation actions.

Because of this free-rider problem, landowners
are unlikely to get together and cooperate to protect
neighborhood resources. Each wonders whether it
would be better to hold out to capture added prop
erty value, and each is suspicious that a neighbor
might hold out on him or her. The result is generally
paralysis and an inability to work together.

Since our initial experience with this problem in
the Blackfoot Valley nearly twenty years ago, we
have received inquiries about the problems of coor
dinated land protection programs from the National
Trust for Historic Preservation, the Chesapeake Bay
Foundation, the Appalachian Land Trust, and the
Montana Land Reliance, among others. We have
learned that the Blackfoot River situation is not
unique.

The Easy (and Risky) Solution

Returning to the hypothetical problem set forth
above, the obvious solution to Greenacre Land Trust’s
woodland protection problem is for Greenacre to set
up a meeting with all five landowners in which it
promises to protect and preserve the woodland in
perpetuity if all the landowners agree among them
selves to donate conservation easements to the land
trust. Through Greenacre, each landowner would
have assurances that his or her neighbors would
never develop the woodland. Assuming Greenacre
is a qualified conservation organization under
Section 170(h) of the Internal Revenue Code,

Greenacre could induce full participation by the land
owners by suggesting they might be able to enjoy
substantial tax deductions. Best of all, Greenacre
would presumably walk away with five new ease
ments on an important woodland ecosystem.

Unfortunately, the federal tax code suggests that
the tax deductibility of conservation easements which
are donated pursuant to the land protection plan
described above are likely to be seriously jeopar
dized. To understand the risks inherent in such a
conservation easement donation arrangement, it is
necessary to review certain provisions in the tax
code and Treasury Regulations concerning both
charitable deductions and the donative intent of land
owners who give land trusts partial interests in land.

Donative Intent and the Tax Code

General Law of Charitable Donations

The Internal Revenue Code permits the deduc
tion of charitable donations of partial interests in
land to qualified organizations if such donations are
made “exclusively for conservation purposes.” The
Treasury Regulations interpreting this statute ex
pressly provide that:

A deduction will not be denied under this sec
tion when incidental benefit inures to the donor
merely as a result of conservation restrictions
limiting the uses to which the donor’s property
may be put.

Treas. Regs. § l.170A-14(e)(l). These statutory and
regulatory provisions beg certain questions. First,
what qualifies under the Internal Revenue Code as a
charitable deduction? Second, when do benefits to
donors from giving conservation easements rise
above “incidental benefits” and therefore jeopardize
deductibility? Phrased another way, when do “inci
dental benefits” destroy the exclusive “conservation
purposes” of the donation of a conservation ease
ment?2

When is a Donation Charitable?

The U.S. Supreme Court has determined that a
“charitable donation” is a transfer of value (money or
property) “made with no expectation of a financial
return commensurate with the amount of the gift.”3
Therefore, “[i]f a payment proceeds primarily from
the incentive of anticipated benefit to the payor be
yond the satisfaction which flows from the perfor
mance of a generous act, it is not a gift.”4
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Quid Pro Quo. These definitions of the term
“charitable donation” mandate that the donor of a
charitable gift may not receive quid pro quo for the
donation if the donor wants to claim a tax deduc
tion. A donor may not receive, or expect to receive,
any benefits exceeding the benefits that flow to the
general public from the donation.5 In the words of
the Ninth Circuit Court of Appeals, a donor cannot
expect to receive “certain specific direct economic
benefits within the power of the recipient to bestow
directly or indirectly, which otherwise might not be
forthcoming.”6

The test to determine whether any quid pro quo
for a donation actually exists focuses on both objec
tive and subjective factors. First, the courts will look
at the “external features” of the donation to deter
mine whether the donor received any benefits in re
turn. Thus, the IRS and the courts will look objec
tively at the features of the overall transaction in
which the donation was made. In general, a deduc
tion will not be permitted if it results from an “inher
ently reciprocal transaction” or if the donor receives
any significant “identifiable benefits” in return for
making the donation.7 Second, the courts and the
IRS will closely examine the subjective intent of the
donor in making the donation. In particular, if a
donor has any expectation of a direct or indirect
economic benefit from making the donation, aside
from a tax deduction, the deduction will probably be
held invalid.8

Dual Benefit Situations. Despite the restrictions
on receiving quid pro quo for charitable donations,
a taxpayer may receive some “incidental benefits”
and still claim a deduction. For example, the case
law is clear that the “donation of property for the
exclusive purpose of receiving a tax deduction does
not vitiate the charitable nature of the contribu
tion.”9

The U.S. Supreme Court has also explicitly rec
ognized that the deductibility of a donation may be
preserved if the value of the contribution exceeds the
benefits flowing to the donor.’° In such “dual ben
efit” situations, the IRS and the courts will permit a
charitable deduction (1) if, and only if, the benefits to
the public exceed the benefit received by the donor,
and (2) if the charitable component of the donation—
—the value flowing to the charitable organization—is
given “with the intention of making a gift.”

Again, this test to determine the deductibility of
gifts in dual benefit situations contains both objec
tive and subjective elements. A dual benefit dona
tion will only be considered deductible if the objec

tive values of the benefits flowing from a conserva
tion easement to the land trust exceed the benefits
received by the donor, and if the subjective intent of
the donor is to make a gift of this excess value.

Exclusive Conservation Purpose. Finally, if the
donor of a conservation easement receives benefits
from the donation beyond the mere satisfaction of
protecting his or her property, the IRS may very
well challenge the deductibility of the gift on the
basis that it was not made for “exclusive conserva
tion purposes,” as required by the Internal Revenue
Code. The courts have developed yet another two-
prong test to determine whether the parties’
transaction meets required conservation purposes.
First, the courts will inquire about the intent of the
donor in making the donation of the conservation
easement. Second, the courts will focus on the
intent of the donee in accepting the donation.’2

In evaluating the intent of the donor and donee
in the conservation easement donation transaction,
the courts will look both to the easement document
itself and to the donee’s history as an organization
and whether it has legitimately protected conserva
tion values in the past.’3 Therefore, the conservation
easement recitals and the restrictions and affirmative
powers, including enforcement powers, granted to
the land trust in the easement should indicate that
both the donor and donee organization had a bona
fide interest in protecting natural values.’4

The courts and the IRS will also look beyond the
plain words of the easement document, however, to
discover the true motivations of the players. For
example, in McLennan v. United States, the Claims
Court specifically upheld the deductibility of a con
servation easement donation to a land trust over the
objections of the IRS when extrinsic evidence of the
donors’ actions and statements revealed a genuine
interest in conservation. This evidence included
testimony from acquaintances of the donors who
stated that the donors’ purpose in placing a conser
vation easement on their property was to “ensure the
aesthetic integrity of the area.”5 The Court also
took note of the land trust’s long history in pursuing
land preservation goals.6

Programmatic Donation of Conservation
Easements Revisited

Returning to the hypothetical example concern
ing woodland protection set forth above, the owners
of the woodland were unwilling to act unilaterally to
protect their shares of the woodland. Their partici
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pation in Greenacre’s conservation easement dona
tion plan occurred only after the landowners made
mutual promises to one another that they would all
enroll in Greenacre’s land protection scheme. This
mutual agreement between the potential donors calls
into question the charitable nature of their transfers.
In fact, under the hypothetical situation described
above, each landowner did not make a completely
charitable donation, as defined by the tax code, be
cause each extracted a promise not to develop the
woodland from the other landowners. Stated some
what differently, each landowner received something
in value from the other landowners for his or her
promise to restrict development. The “external fea
tures” of these conservation easement donations
therefore have all the outward appearances of “in
herently reciprocal transactions.”7

Furthermore, Greenacre’ s representations and
promises to each landowner that his or her enroll
ment in the land protection plan would motivate oth
ers to participate strongly suggests that the land
owners were induced to make the donations with the
expectation that they would gain some measure of
control over the disposition of their neighbors’ prop
erty. The details of the transaction indicate that the
landowners expected to derive quid pro quo for their
donation from the other landowners, undermining
claims that their donations were motivated by purely
charitable concerns.

If viewed objectively, Greenacre’s conservation
plan could look like a tax scam in which landowners
place mutually beneficial restrictive covenants on
their properties, in the guise of conservation ease
ments, and claim tax deductions at the same time. As
a result, the IRS might disallow any deductions
claimed because the donations of conservation ease
ments were not made exclusively for conservation
purposes. Neither the IRS nor the Courts would be
sympathetic to the landowners’ post hoc arguments
that their true motivations sounded in genuine con
cern for the future of the woodland.

In short, whenever a conservation donor receives
identifiable benefits from the donation of a conserva
tion easement other than the satisfaction of making a
charitable gift, the deductibility of that easement may
be jeopardized, either in whole or in part. As a result,
land trusts must be careful not to raise the expecta
tions of their donors that the donors will be able to
(1) control the course of development on their neigh
bors’ lands by enrolling in a coordinated conserva
tion easement donation program, and (2) claim a de
ductible gift at the same time. The creation of such

expectations could be a recipe for deductibility
disaster.

A Proposed Contractual Solution

Our experience suggests that there is no easy
way around the complications posed by the donative
intent problem outlined above. Nevertheless, we
believe that land trusts and landowners can achieve
coordinated land preservation through a carefully
structured conservation easement donation process
involving the use of escrow agreements. The re
mainder of this Article discusses our approach to
this problem which we believe eliminates or reduces
many of the concerns raised above.

Because of the complexity of this approach and
the risks of heightened IRS scrutiny, however, we
recommend that land trusts and donors consult
closely with legal counsel experienced in land con
servation issues throughout implementation of the
escrow agreement framework. Furthermore, we rec
ommend using the approach outlined below only
when landowners in a particular area are unwilling to
act to protect their properties without the full coop
eration of their neighbors. Obtaining conservation
easement donations on an individual basis is an of
ten simpler and more effective land preservation tech
nique than the one presented here. Nevertheless,
because of free-rider problems and holdouts, some
situations will require unified, coordinated land pro
tection plans involving simultaneous donations of
easements from many landowners.

Factors in Coordinated Donations of Conservation
Easements

Any plan devised by a land trust to obtain coor
dinated conservation easement donations from a num
ber of individuals must be structured to ensure that
the following criteria are satisfied:

(1) The landowners themselves should have no
legal recourse against one another if one or more
fail to participate in the plan. If the landowners
gain affirmative rights over one another, the clear
implication is that their participation in the land
trust’s conservation plan was expressly contin
gent on obtaining control over the development
of their neighbors’ property. This suggests that
the motives behind the donation are not purely
charitable.

(2) The donations of conservation easements
must be voluntary and not a result of undue
pressure from adjacent landowners. If circum
stances of the donation hint that the conserva

o
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tion easements were not freely given, but re
sulted from third-party pressure, the charitable
aspects of the gifts are likely to be questioned.

(3) The importance of the overall land preserva
tion plan should be set forth in detail and should
be well corroborated and documented. Because
coordinated donation of conservation easements
may raise suspicions that the donors’ true moti
vations are to gain control over one another’s
property, the land trust should go to extra pains
to establish that a legitimate conservation pur
pose is served by obtaining conservation ease
ments from all landowners in a particular area.

(4) Each donor’s charitable intent should be
documented and demonstrated in detail, both
within the conservation easement recitals and, if
possible, with extrinsic evidence (e.g., letters at
testing to the donor’s genuine interest in land
preservation). The donors should not expect to
receive benefits from the donation above and
beyond the satisfaction of protecting the impor
tant resources identified by the land trust and a
tax deduction.

(5) The plan should be flexible enough to ac
commodate the different tax needs of each indi
vidual donor.

When landowners are reluctant to act unilater
ally to protect their lands, the most difficult of these
criteria to meet is the first: the requirement that the
landowners can have no recourse against each other
if they fail to participate. In many instances, the only
way to ensure donor participation is to assure that
the other donors have some persuasive authority
over one another. Otherwise, one landowner could
withdraw from the land protection plan at the last
minute and enjoy the benefits of the commitment his
or her neighbors have made to protect the environ
mental amenities on their lands.

One solution to this problem is to allow the land
trust to wield a surrogate “hammer” on behalf of the
participants in the land protection plan. Rather than
structuring donations around mutual promises be
tween the landowners themselves, the land trust
should elicit enforceable contractual promises from
each donor that he or she will grant a conservation
easement at some time in the future.

A Contractual Solution: Escrow
Agreements

Land trusts can minimize potential donative in
tent problems by obtaining contractual commitments
from each affected donor containing enforceable
promises that the landowner will donate a conserva
tion easement to the land trust by a certain date.
These contractual rights should be memorialized in
writing in the form of escrow agreements. (We have
appended a copy of a “Model Escrow Agreement” to
this Article and discuss it in detail below.) Upon
obtaining such contractual commitments, both the
escrow agreements and the executed conservation
easements obtained from all landowners should then
be placed into a single escrow account, much the
same way that a contract for deed is placed into
escrow pending the sale of real property.

Upon the fulfillment of certain conditions prece
dent specified in the escrow agreements—and ac
cording to the individual tax motivations of the do
nors—the conservation easements would ultimately
be released from escrow and delivered to the land
trust at dates mutually agreeable to both parties.
The delivery date of the conservation easement from
escrow would constitute the date of the gift for in
come tax deduction purposes, thus allowing deferred
donation of conservation easements over a number
of years.

If a landowner breaches the promises contained
in the escrow agreement, or attempts to break it, the
land trust would have an action against that land
owner for breach of contract, and the remedy for
such breach should be automatic delivery of the con
servation easement then held in escrow. The indi
vidual landowners will not have recourse against
one another—in fact, they will have no rights vis-a
vis one another pursuant to the escrow agreement.
Nevertheless, the escrow agreement framework en
courages full participation of all affected landown
ers. Because all landowners participating in the land
protection plan will have contractual liability to the
land trust, each potential donor will feel secure in the
knowledge that his or her neighbors will suffer if
they attempt to pull out of their own land protection
commitments to the land trust. The escrow agree
ment framework eliminates landowners’ fears of “free
riders” or holdouts who would destroy the overall
land preservation goal.
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The Model Escrow Agreement
Recitals

The model agreement anticipates detailed Recit
als to establish the land trust’s commitment to its
coordinated conservation plan; the reasons such co
ordinated action is important for ecological, histori
cal, scenic, or other reasons; the landowner’s genu
ine charitable intent; the land trust’s ability to pro
tect the area pursuant to state and federal law; and
the landowner’s willingness to participate in the land
trust’s coordinated protection program.

Because of the IRS’s potential concern that the
landowners may simply be trying to enhance the
value of their properties by coordinated donation of
conservation easements, it is imperative for the land
trust to articulate sound reasons for its land protec
tion goals. The Recitals therefore tie the anticipated
conservation easement donation to an overall “Re
source Protection Plan.” Moreover, the recitals ex
pressly indicate that the participating landowner has
reviewed the land trust’s Resource Protection Plan,
agrees with its goals, and wants to participate to
advance these conservation goals. If such legitimate
conservation goals on the part of both the land
owner and the land trust are not clearly demonstrated,
the “exclusive conservation purposes” of the dona
tion may be challenged.’8

Donation of Conservation Easement ([ 1)

Paragraph 1 of the escrow agreement requires
the landowner and the land trust to finalize the con
servation easement that will be donated, along with
supporting materials, including title evidence and a
preliminary baseline documentation report. The
model agreement then requires that these materials
be placed into escrow, pending release at a later date
specified by the parties. There are several reasons
for these requirements.

First, if a donor does not want release and deliv
ery of a conservation easement for several years in
order to maximize the donor’s expected tax savings,
advance preparation of the document prevents the
landowner from tinkering with the conservation
easement’s terms and conditions in the interim. The
land trust will know exactly what conservation inter
est it will obtain upon placement of the easement into
escrow, even if delivery is deferred. Second, by
gathering title documentation and baseline informa
tion in advance, the land trust will be spared these
tasks upon the easement’s eventual release from es
crow; the earlier reports will simply have to be up
dated and revised, not prepared from scratch. This

will make the eventual delivery of the conservation
easement from escrow a relatively straightforward,
mechanical procedure.’9 Third, because of the paral
lel arrangement of the escrow agreement framework
with neighboring landowners discussed below, other
landowners who participate in the coordinated ease
ment donation plan will have assurances that a final
conservation easement has been deposited into es
crow by their neighbors, who are similarly committed
to the land trust’s conservation plan.

Two other provisions of Paragraph 1 merit spe
cial attention. Paragraph 1.06 contains a statement
of mutual intent that delivery and consummation of
the gift of the conservation easement shall not be
completed until the easement is released from escrow
to the land trust’s control. This provision is de
signed to protect the landowner from claims that he
or she “constructively” delivered the conservation
easement to the land trust upon placing it into es
crow.20 If the landowner anticipates deferring the
donation of the conservation easement for tax pur
poses, a finding of constructive delivery upon the
date of placement of the easement into escrow could
seriously jeopardize this tax strategy.

Paragraph 1.07 is designed to provide public no
tice that the landowner has agreed to donate a con
servation easement to the land trust. This provision
provides important protection to the land trust and is
designed to prevent claims by purchasers, heirs, or
other successors-in-interest to the landowner’s prop
erty that they did not have notice of the impending
donation of the conservation easement. This notice
may be short and succinct, and is akin to the filing of
a “Notice of Purchaser’s Interest” in purchase and
sale of property by contract for deed.

Conservation Easements from Owners of Adjacent
and Adjoining Lands ( 2)

Paragraph 2 of the model agreement sets forth
the scope and nature of the land trust’s Resource
Protection Plan and the land trust’s good faith intent
to obtain the participation of all landowners in the
area in the coordinated conservation easement dona
tion plan. Of particular importance is the fact that
any representations and promises contained in this
section are made solely between the land trust and
the individual landowner, and that no promises and
agreements are exchanged between and among the
landowners themselves.2’

In general, Paragraph 2 of the model agreement
is drafted to provide some assurances to participat
ing landowners that the land trust will contract with
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their neighbors to make the same type of commitment
to protect valuable resources that they are making.
For example, Paragraph 2.02 requires the land trust to
negotiate conservation easements that provide sub
stantially similar levels of protection from all partici
pating landowners. Paragraph 2.05 provides that all
landowners who donate conservation easements pur
suant to the Resource Protection Plan will participate
in the escrow agreement framework.

In short, Paragraph 2 is designed to replace agree
ments between and among the landowners themselves
with a commitment on the part of the land trust to
obtain the full participation of all identified landown
ers on an individual basis. While this framework
puts additional responsibility on the land trust, it
may forestall successful challenges to coordinated
easement donations based on claims that the land
owners were simply intending to put mutually re
strictive covenants on their properties to enhance
their land values. Because no promises and consid
eration changes hands between the landowners them
selves, the IRS should be hard-pressed to claim the
landowners received quid pro quo for their conser
vation easement donations to the land trust. The
escrow agreement gives the landowners no formal
leverage against one another for the failure of one or
more to participate in the land protection plan. All
rights and remedies are reserved to their surrogate—
the land trust.22

Escrow of Conservation Easements (f 3)

Paragraph 3 of the model agreement sets forth
the parameters of the escrow arrangement for de
posit and delivery of conservation easements. The
common escrow agent is identified. The parties mu
tually agree to develop escrow instructions consis
tent with the terms of the escrow agreement. To
ensure that all landowner participants in the Resource
Protection Plan are informed of the status of their
neighbors’ commitment to the conservation goals, a
provision for notice of deposit of additional conser
vation easements into escrow is included.

An especially important provision requires that
“title to the real property to be subject to a conserva
tion easement shall not be divided, transferred, mort
gaged, encumbered, or otherwise hypothecated” be
tween the placement of the conservation easement
into escrow and its release to the land trust, “without
the land trust’s prior express written approval.”23 As
explained in the model agreement itself, the
landowner’s failure to abide by this promise will be
considered a breach of contract resulting in immedi

ate delivery of the conservation easement to the land
trust. 24

This provision and related paragraphs in the
model agreement are intended to provide the land
trust with protection from any sale or encumbrance
of the property that might affect the validity of the
conservation easement once released from escrow.
If a landowner tries to thwart the legitimate objec
tives of the escrow agreement behind the back of the
land trust during the escrow period by selling or
burdening title to the property, these provisions will
result in automatic delivery of the conservation ease
ment to the land trust. Furthermore, the public notice
requirement (Paragraph 1.07) should forestall claims
of purchasers or encumbrancers that they took an
interest in the real property in good faith and without
knowledge of the landowner’s commitment to donate
a conservation easement and should not therefore be
bound by the easement upon its automatic delivery
to the land trust. Such individuals should be charged
with constructive notice of the existence of the agree
ment and bound by the terms.

Conditions Precedent to Delivery of Conservation
Easement (J 4) and Withdrawal from Agreement to
Donate Conservation Easement ([ 5)

The Model Escrow Agreement contains three
conditions precedent to any delivery of a conserva
tion easement from escrow to the land trust. The
primary goal underlying these three conditions pre
cedent is to encourage the participation of all land
owners in the land trust’s Resource Protection Plan.
The conditions precedent are further designed to
address the situation outlined in the hypothetical
problem described previously in this Article—the
reluctance of each landowner in the resource area to
participate unless his or her neighbors participate as
well.

Accordingly, the Model Escrow Agreement pro
vides that delivery from escrow cannot occur unless:
(1) all landowners in the resource area execute con
servation easements and supporting documentation
and place them in escrow by a certain date; (2) the
escrow agent notifies each participating landowner
of the participation of all his or her neighbors; and (3)
no withdrawal of a conservation easement or escrow
agreement has occurred within the thirty-day grace
period after the escrow agent gives notice of the
deposit of all escrow agreements.25 The landowner
notice provisions contained in this section and in
Paragraph 3.04 are designed to keep all potential par
ticipants fully informed with respect to the land trust’s
progress in negotiating land conservation commit-
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ments in the resource protection area. Such notice
may also serve to trigger informal discussion and
reaffirmation among the landowners of their shared
goal of protecting the resource base if one or more of
the landowners is slow in executing an agreement
with the land trust.

The thirty-day grace period is outlined in detail
in Paragraph 5.01. The Model Escrow Agreement
permits each landowner participating in the land
trust’s coordinated conservation easement donation
plan a window in which to reconsider and to with
draw without penalty. The rationale behind this grace
period is to ensure that the landowners’ participation
is completely voluntary. for example, a landowner
who felt unduly pressured by his or her neighbors or
the land trust to participate in the escrow agreement
framework could use this opportunity to reconsider
and to withdraw if he or she later concludes that his
or her best interests would not be served by partici
pation. If a charitable contribution is not made vol
untarily, the charitable intent of the landowner may
be challenged. furthermore, a donation resulting
from “peer” pressure from neighboring landowners
may give the impression that such neighbors hoped
to obtain something of value by forcing a reluctant
donor into participating, raising questions of their
own charitable intent.

As detailed in Paragraph 5.05 of the Model Es
crow Agreement, the landowners’ failure to withdraw
the deed of conservation easement within the thirty-
day grace period is presumed to be evidence that the
landowner fully intends to donate a conservation
easement to the land trust, and that the land trust
may rely on this failure to withdraw as an affirmative
statement of intent. Accordingly, Paragraph 5.06 in
dicates that any unilateral attempt to withdraw the
conservation easement from escrow after the grace
period has run will be considered a breach of con
tract. As explained below, however, the landowner
may withdraw the conservation easement from es
crow with the consent of the land trust.

Delivery of Conservation Easements ( 6)

Under the Internal Revenue Code, “Delivery of a
gift occurs when title in the property vests in the
donee so as to provide the donee with the power to
exercise dominion and control.”26 Nevertheless, state
law determines when title to real property vests.
Unless the provision governing delivery of conser
vation easements from escrow is completely clear, a
risk may arise under state law that delivery to the
land trust may be deemed effective as of the date of
the placement of a conservation easement into es

crow. This could have disastrous consequences if
the donor wants to defer his or her tax deduction. To
appreciate the risks involved, a brief discussion of
the law of delivery of deeds is warranted.27

In general, a grant of an interest in real property
is consummated only upon the delivery of the instru
ment effecting the grant to the grantee. Placement of
an instrument into escrow normally will not be con
strued as delivery sufficient to convey a real prop
erty interest as long as: (1) some condition precedent
must be fulfilled prior to the release of the instrument
from escrow to the grantee; or (2) the grantor retains
some power to recall or modify the instrument from
escrow prior to delivery to the grantee.28 On the
other hand, if a grantor who places an instrument in
escrow reserves no power to recall or modify the
instrument, or thereafter to control in any manner the
disposition of the deed, the delivery will be deemed
complete, as a matter of law, as of the date the deed is
deposited into escrow.29 This is a result to be avoided.

Various conditions precedent exist in the Model
Escrow Agreement that affect whether and when the
easement is eventually released from escrow to the
land trust. Paragraph 4.01 sets forth the principal
conditions precedent, all of which admittedly hinge
on landowner performance within the thirty-day grace
period. Once these conditions are met, however, the
escrow agent is not permitted to make delivery to the
land trust until some future date specified in the
Agreement—and presumably in the easement docu
ment itself. The specification of a future delivery
date constitutes a condition precedent; by agree
ment of both parties, a certain amount of time must
pass before delivery will be effected. See Agreement
Paragraphs 4.01 and 6.01. Until this time has passed,
the land trust has no property right in the landowner’s
estate; it has an expectancy interest. Although the
land trust may have a contract right to review and
approve landowner plans to subdivide, mortgage, or
otherwise encumber the land while the easement is in
escrow, it has no right or title in the land itself.

furthermore, we believe that the automatic de
livery provisions in the escrow agreement will not
support a finding of constructive delivery of the
conservation easement upon its placement into es
crow. These automatic delivery provisions (Para
graphs 6.03, 9.02, and 9.03) contain several condi
tions precedent to delivery of easements to the land
trust. Early delivery cannot occur unless a land
owner engages in proscribed activity, such as an
attempt to subdivide or encumber the property with
out the land trust’s permission. Under the terms of
the Model Escrow Agreement, the land trust has no

2.24

21



The Back Forty Anthology

right to early delivery of the easement without such
proscribed actions by the landowner. Thus, the land
owner retains complete control over the time of deliv
ery of the conservation easement both before it is
placed in escrow and afterward.

Moreover, under Paragraph 9.03 of the Model
Escrow Agreement, the landowner also retains a right
to recall the easement from escrow with the land
trust’s permission. This provision clearly implies,
therefore, that delivery into escrow is not “absolute
delivery” to the grantee and that the landowners
retain some rights during the escrow period. Finally,
the Agreement also affords the landowner with the
ability to affect the “disposition” of the easement
during the escrow period, further reflecting the
landowner’s right of control over the property prior
to delivery. Paragraph 6.03(b), for example, permits
the landowner to accelerate the release of the conser
vation easement from escrow.

Breach of Contract (f 9)

Paragraph 9 of the Model Escrow Agreement sets
forth the contractual remedies that the land trust has
against any landowner who attempts to breach his or
her agreement with the land trust. In general, breach
will result in immediate release and delivery of the con
servation easement to the land trust. furthennore, the
escrow framework provides that a landowner’s waste or
destruction of the resources to be protected by the
conservation easement during the escrow period is ac
tionable. The landowner may be liable for costs of
obtaining an injunction and for restoration of the prop-
erty.

Caveats
The preceding discussion makes it obvious that

the coordinated donation of conservation easements
is a complicated matter if the donors wish to obtain
charitable deductions for income tax purposes. Be
cause of the complexity of the tax laws and state laws
regarding escrow agreements and delivery of grants
of real property, land trusts should develop a coordi
nated conservation easement donation plan with the
advice of legal counsel. As with all conservation
easement transactions, we strongly recommend that
the land trust and potential donors retain indepen
dent counsel. With respect to the ideas presented in
this Article, we believe there are too many “moving
parts” to the escrow agreement framework to permit
tinkering without attorney oversight.

Heightened IRS Scrutiny

Even with the benefit of legal counsel, however,
we do not contend that our proposed solution to the
difficulties created by the federal tax code is fool
proof. Because each individual who participates in
the group donation of conservation easements may
be perceived as reaping benefits beyond a tax deduc
tion, the IRS is likely to scrutinize each deduction
claimed very carefully.3° The fact that each donation
was made pursuant to a larger, coordinated scheme
may give the IRS added ammunition to challenge the
motivations of the conservation easement donors.
The overall success or failure of the escrow agree
ment framework may ultimately depend on (1) whether
the “external features” of the transaction indicate a
charitable intent, and (2) whether the donors truly
intended to make a charitable donation.3’

Disparate Treatment

We believe the structure of the escrow agree
ment in and of itself will not jeopardize the deduct
ibility of conservation easements, unless such coor
dinated donation of easements will result in a clear
enhancement of property values that the donors ex
pect or intend to receive.32 Nevertheless, it is pos
sible that two conservation easements, donated to
the same land trust pursuant to the same coordinated
conservation plan and nearly identical escrow agree
ments, will be treated differently by the IRS, espe
cially if the donors have different domiciles, taxable
income, and deductions.

For example, in McLennan v. United States,33 the
Claims Court held that the donation of an easement
to a land trust could provide a substantial charitable
donation for the donor when the donor’s actions and
statements revealed a genuine interest in conserva
tion. In Todd v. United States,34 however, a federal
district court upheld the IRS’s contention that a sce
nic easement donated to the same land trust pursu
ant to the same “greenbelt” protection plan involved
in the McLennan case was not deductible to the
extent claimed by the donor because the donor re
ceived direct economic benefits through increased
property values as a result of making a conservation
easement donation.35

Donor’s Death During the Escrow Period

Finally, the death of one of the participant do
nors while a conservation easement is in escrow may
cause problems. Ideally, an escrow agreement could
be structured so that such a death would trigger
automatic delivery of the conservation easement from
escrow. The escrow agreement could even contain
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express words of testamentary intent and disposi
tion to protect this release and delivery of a deed of
conservation easement. If this type of a provision is
included in an escrow agreement, however, we rec
ommend that the land trust request the donor to
modify his or her will or other testamentary instru
ments to reflect the donor’s intent that the conserva
tion easement be delivered to the land trust at the
donor’s death.

Land trusts should also be aware that provisions
in an escrow agreement requiring delivery from es
crow at death may cause heirs and legatees of the
decedent to challenge the validity of the donation to
the land trust. Such challenges could be particularly
fierce if the conservation easement results in a sig
nificant reduction in value of the real property. One
potential ground for such a challenge is that the
decedent lacked the capacity to make a gift after
death; a dead person is not capable of any activity,
including directing delivery of a deed of conserva
tion easement from escrow.36 Under such a circum
stance, the land trust could make a strong argument
that the decedent’s estate must honor the decedent’s
contract obligations, including escrow agreement
obligations to deliver a conservation easement at
death, but any litigation over this issue could be
expensive, time-consuming, and bitter.

Conclusion

In pursuing coordinated donations of conserva
tion easements, land trusts must exercise care not to
jeopardize inadvertently the tax deductibility of the
donations. One method of insuring that the “external
features” of the donations appear to preserve the
charitable aspects of the donation is to use an es
crow arrangement through which the easements may
be donated. Such an escrow arrangement eliminates
the need for mutual promises between landowners.
This is important because such promises could be
taken as evidence that the landowners received valu
able rights in their neighbors’ lands through the do
nation of conservation easements. The escrow ar
rangement proposed makes clear that the only prom
ises exchanged are between the landowners indi
vidually and the land trust which is coordinating the
land protection project. The escrow arrangement
may also be tailored to permit deferred donations of
easements over a period of years to meet landown
ers’ individual financial needs.

If an escrow arrangement is used, the land trust
should by all means engage local counsel familiar
with real property law, escrow arrangements, and tax

law pertaining to conservation easements. In any
event, the land trust should not insure or warrant
that the donation of the conservation easement will
entitle the donor to a tax deduction. The land trust
may indicate to potential donors that a deduction is
possible, but it should also inform potential donors
that donation of a conservation easement through
the escrow program may give the IRS some added
leverage, however unfounded, in challenging the de
ductibility of the easement due to the possible ap
pearance of quid pro quo for the easement donation.
If a landowner goes on to donate an easement de
spite this advice, the decision to make the gift may
constitute important evidence that the landowner has
carefully weighed the costs of the decision and con
cluded that the protection of the natural resources
on his or her property is of paramount importance to
the landowner and the public.37

Perhaps the greatest threats to the deductibility
are the motivations of the donors themselves. If the
landowners intend to participate in a coordinated
protection plan because they expect the easements
will yield financial benefits to them beyond a simple
tax deduction, the IRS and the courts will almost
certainly find that the donation is non-deductible.
On the other hand, if the donors have a truly chari
table intent, and can demonstrate this intent to the
satisfaction of the courts and the IRS, the deductibil
ity of the donation should be assured, as long as the
appraisals reflect a diminution in property values
from the donation of the easement.
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MODEL ESCROW AGREEMENT

THIS AGREEMENT, made this — day of__, 19
by and between [name] (Land Trust), a nonprofit

corporation of [state], whose mailing address is Lii
dressi, and [name] (Landowner), whose mailing ad
dress is [addressl.

W1ThESSETH:

WHEREAS, Landowner is the owner in fee of
real property in [countyl in [state], containing impor
tant wildlife habitat and open-space resources as
part of a larger woodland/riparian environment; and

WHEREAS, Landowner desires that the natural
elements and the ecological and aesthetic values of
Landowner’s land as a component of a larger wood
landlriparian area should be preserved and maintained
by the continuation of historical land use patterns in
perpetuity, insofar as such land uses will not inter
fere with or substantially disrupt the natural elements
or the natural systems of the woodland/riparian area;
and

WHEREAS, the Land Trust is organized to pre
serve and protect natural areas and ecologically sig
nificant lands for open-space, agricultural, aesthetic,
scientific, charitable, and educational purposes; and

WHEREAS, the Land Trust desires to preserve
and protect in perpetuity the significant open-space,
ecological, and aesthetic values of the woodland!
riparian area, including Landowner’s land and, in
conjunction therewith, the lands of adjoining and
adjacent landowners, as more particularly set forth in
the Land Trust’s “Resource Protection Plan,” which
is attached hereto as Exhibit A and incorporated
herein by this reference; and

WHEREAS, the parties hereto have a mutual de
sire to accomplish the preservation and protection of
the open-space, ecological, and aesthetic values of
the woodland/riparian area by charitable donation of
a conservation easement in perpetuity from Land
owner to the Land Trust, pursuant to the laws of
[statel; and

WHEREAS, the parties hereto have a mutual de
sire to coordinate such a charitable donation of a
conservation easement in perpetuity with gifts of
substantially similar conservation easements to the
Land Trust from other landowners owning lands
within or near the woodland!riparian area, as noted in
the Land Trust’s Resource Protection Plan; and

WHEREAS, the Land Trust recognizes the de
sire of the Landowner to participate in the Land
Trust’s Resource Protection Plan by the charitable
contribution of a conservation easement in perpetu
ity to the Land Trust, and shall therefore accept a gift
of a deed of conservation easement from Landowner
with the understanding that similar gifts of conserva
tion easements have been made, or shall be made on
or before [datel, independently of this Agreement by
the landowners of certain lands adjoining and adja
cent to the woodland/riparian area and further identi
fied in the Land Trust’s Resource Protection Plan;

NOW, THEREFORE, the parties hereto, for good
and valuable consideration, the receipt of which is
hereby acknowledged, covenant and agree as fol
lows:

1. Conservation Easement from the Landowner.

1.01. The Land Trust covenants that it is an
organization qualified to accept a gift of conserva
tion easement pursuant to [state lawl and 26 U.S.C.
§ 170(h)(3).

1.02. Landowner has executed a deed of conser
vation easement in perpetuity with Landowner, des
ignated as “grantor,” and the Land Trust, designated
therein as “grantee,” and has caused a title report
covering the Landowner’s property to be prepared,
verifying to the Land Trust’s satisfaction that the
current condition of Landowner’s title to said prop
erty will permit conveyance of an enforceable con
servation easement to the Land Trust. Landowner
agrees that said title report shall be updated prior to
delivery of the conservation easement to the Land
Trust, in accordance with paragraph 4.03 herein.

1.03. The Land Trust has conducted an inven
tory of the Landowner’s property and prepared a
preliminary baseline report of the characteristics of
the subject property and a preliminary inventory of
the natural resources thereon. The parties hereto
covenant and agree that they have both reviewed
and approved the preliminary baseline report and
natural resources inventory, and each hereby ac
knowledges it to be an accurate representation of the
physical and biological condition of Landowner’s
property as of the date of this Agreement. The par
ties hereto further agree that said preliminary baseline
report and inventory of natural resources shall be
updated prior to delivery and donation of the conser
vation easement to the Land Trust, in accordance
with paragraph 4.04 herein.
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1.04. Said deed of conservation easement, title
report, and preliminary baseline report and natural
resources inventory are attached hereto as Exhibit B
and are incorporated herein by reference.

1.05. The parties hereto agree that the original
of this Agreement and the original of the aforemen
tioned deed of conservation easement, title report,
and preliminary baseline report and natural resources
inventory shall be placed in escrow with the escrow
agent hereinafter named in paragraph 3.01, and shall
be held in escrow until all conditions precedent as
set forth in paragraph 4.01 have been fulfilled, or
until such other event occurs as set forth in para
graph 6.03, when the escrow agent hereinafter named
shall deliver said conservation easement to the Land
Trust, as hereinafter provided.

1.06. The parties hereto expressly intend, agree,
and covenant that Landowner’s gift of conservation
easement to the Land Trust shall be consummated
upon delivery of the deed of conservation easement
to the Land Trust from escrow, pursuant to Treasury
Regulation § 1.1 70A- 1(b) and [state lawl, in the man
ner as more particularly set forth in paragraph 6, and
in any event not later than [datel.

1.07. The Land Trust shall cause notice of this
Agreement to be recorded in the official records of
[countyl within five (5) business days after the par
ties hereto execute this Agreement. The parties agree
that the intent of making such a recording shall be to
give Landowner’s heirs, successors, agents, assigns,
and personal representatives, and all potential pur
chasers of, and lenders secured by, the Landowner’s
real property, public notice of the Landowner’s in
tent to convey a conservation easement to the Land
Trust on or before [datel, and of any conditions that,
with Landowner’s express approval and consent, will
trigger early delivery and consummation of the gift of
the conservation easement to the Land Trust, as
provided in paragraph 6.03 hereinafter.

2. Conservation Easements From Owners of
Adjacent and Adjoining Land.

2.01. The parties acknowledge that they have
appended hereto a map or plat prepared by the Land
Trust identifying certain real property in [countyl,
adjacent to or adjoining the woodland/riparian area,
and that said map or plat has been marked as Exhibit
C and is incorporated herein by reference. Land
owner acknowledges that Landowner has received
and possesses a true and correct copy of the map or
plat denominated Exhibit C.

(a) Landowner acknowledges that Landowner has
been advised by the Land Trust that the area
shaded in blue on Exhibit C, and copy thereof,
encompasses the real property which is included
in the Land Trust’s Resource Protection Plan,
and which is planned to be the subject of protec
tion and preservation in perpetuity by gifts of
conservation easements to the Land Trust or to
other qualified conservation organizations iden
tified therein.

(b) Landowner further acknowledges that Land
owner has been advised by the Land Trust that
the names of the record owners of such lands
shaded in blue on Exhibit C are thereupon writ
ten in large red capital letters.

2.02. The Land Trust covenants and agrees that
it will endeavor to negotiate and obtain gifts of con
servation easements in perpetuity encompassing all
of the real property identified in Exhibit C within the
confines of the area shaded in blue, from the land
owners named and identified in large red letters
thereon, and that said conservation easements so
negotiated and obtained shall each be substantially
similar in form and content to the deed of conserva
tion easement attached hereto as Exhibit B;

Provided, however, that the parties hereto ac
knowledge that individual easements may require
modification as to particular terms and conditions so
as to accommodate unique or distinguishable re
sources and varying forms of existing land use.

2.03. The Land Trust covenants that it shall
endeavor to negotiate and obtain gifts of conserva
tion easements to the Land Trust, or other accept
able qualified conservation organizations, on or be
fore [datel.

2.04. To apprise the Landowner of the Land
Trust’s progress in implementing its Resource Pro
tection Plan, the Land Trust shall provide Landowner
with true and correct copies of any deed or deeds of
conservation easements heretofore obtained by it
within the confines of the area shaded in blue on
Exhibit C.

2.05. To ensure uniform implementation of the
Land Trust’s Resource Protection Plan, the Land Trust
further represents that any deed of conservation ease
ment located within the confines of the area shaded
in blue on Exhibit C, that was previously, or is subse
quently, obtained by the Land Trust, or by any other
qualified conservation organization in conjunction
with the Land Trust’s Resource Protection Plan, has
been or shall be obtained in accordance with, and
pursuant to, a written agreement substantially similar

0
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to the provisions of this written Agreement executed
by the parties hereto, and that such other agreement,
conservation easement, and supporting documenta
tion have been or shall be deposited with the escrow
agent hereinafter named, and that notices of such
other agreements have been, or shall be, recorded by
the Land Trust within five (5) business days of their
execution in the official records of [countyl;

Provided, however, that the parties hereto ac
knowledge that such other written agreements may
contain different delivery dates of deeds of conser
vation easements to the Land Trust, as long as deliv
ery of such deeds of conservation easements is ac
complished on or before [datel.

2.06. Landowner expressly acknowledges and
intends that this Agreement shall create no rights,
remedies, obligations, claims, causes of action, or
other interests with respect to any other landowner
who participates in the Land Trust’s Resource Pro
tection Plan or who enters into an escrow agreement
with the Land Trust similar to this Agreement. The
parties intend that this Agreement is, and shall be
construed as, limited in scope, force, and effect so as
to bind only the signatories hereto, and their heirs,
personal representatives, successors, and assigns.
furthermore, the Land Trust represents and intends
that the placement of conservation easements into
escrow, and acceptance of delivery of conservation
easements from escrow, is a procedure designed
solely to facilitate uniform donations of such ease
ments pursuant to its Resource Protection Plan and
for no other reason, express or implied.

3. Escrow of Conservation Easements.

3.01. The original of this Agreement, together
with the original deed of conservation easement, title
report, and preliminary baseline report and natural
resources inventory, attached hereto as Exhibit B,
shall be deposited with [name of escrow aent1, which
is hereby designated the escrow agent of the parties
for this Agreement.

3.02. The Land Trust agrees to pay all escrow
charges, if any.

3.03. The parties hereto mutually covenant and
agree to execute escrow instructions consistent with
the terms of this Agreement and in a form acceptable
to the escrow agent.

3.04. Upon receipt by the escrow agent of each
agreement and deed of conservation easement to the
Land Trust, as grantee, executed by those landown
ers specifically identified within the confines of the

area shaded in blue on Exhibit C attached hereto, the
escrow agent shall cause written notice to be di
rected to all of the parties to each agreement and
deed of conservation easement previously received
into escrow by certified mail, return receipt requested,
no later than three (3) business days after the escrow
agent receives such new agreement and conserva
tion easement for placement into escrow. Said no
tices shall clearly reflect the date of receipt by the
escrow agent of any new agreements and deeds of
conservation easements and the parties thereto. No
tice shall be directed to the Land Trust at [addressl
and to Landowner at [addressl, and to such other
landowners as specified in other agreements and
deeds of conservation easements then held in es
crow.

3.05. The parties hereto agree that any docu
ments deposited with the escrow agent shall remain
with the escrow agent until all conditions precedent
to release and delivery of this Agreement and deed
of conservation easement, and supporting documen
tation, attached hereto as Exhibit B, to the Land Trust
have been fulfilled, as set forth in paragraphs 4.01
and 6.01, unless said documents are subject to earlier
release by virtue of the express terms and conditions
of paragraphs 6.03 and 8.01, as hereinafter set forth.

3.06. Landowner expressly covenants and agrees
that title to the real property to be subject to a con
servation easement shall not be divided, transferred,
mortgaged, encumbered, or otherwise hypothecated
between the date that this Agreement and the deed
of conservation easement are signed and placed in
escrow and the date of delivery of the deed of con
servation easement to the Land Trust, as hereinafter
set forth in paragraph 6.01, without the Land Trust’s
prior express written approval. Violation of this pro
vision of the Agreement by Landowner or any heirs,
assigns, successors, agents, or personal representa
tives of Landowner, shall be deemed a breach of this
Agreement and shall result in immediate delivery and
gift of the deed of conservation easement to the
Land Trust, as further specified in paragraph 6.03.

4. Conditions Precedent To Delivery of
Conservation Easement.

4.01. The parties hereto agree that the occur
rence of each of the following is an express condition
precedent to the right and obligation of escrow agent
to deliver Landowner’s deed of conservation ease
ment to the Land Trust, thereby consummating the
gift of the conservation easement:
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(a) Documents Deposited. Every landowner
owning property within the confines of the area
shaded in blue on Exhibit C attached hereto, and
the Land Trust must execute and acknowledge
(if required) agreements identical to the substan
tive provisions of this Agreement; deeds of con
servation easements; title reports; and prelimi
nary baseline reports and natural resources in
ventories, as required under paragraph 1 herein,
and must cause the same to be placed in escrow
no later than tdatel.

(b) Notice. Upon receipt of all agreements and
deeds of conservation easements required in
paragraph 4.01(a), the escrow agent shall notify
all of the parties to each agreement and deed of
conservation easement placed in escrow that the
condition precedent in paragraph 4.0 1(a) has
been fulfilled. Such notice shall be made by
certified mail, return receipt requested, no later
than the next business day after the escrow agent
receives into escrow the last agreement and deed
of conservation easement necessary to meet the
condition precedent required by paragraph
4.01(a). Said notice shall:

(1) Clearly specify the date of receipt by
the escrow agent of the last agreement and
deed of conservation easement and the par
ties thereto, necessary to full implementa
tion of the Land Trust’s Resource Protec
tion Plan, as set forth in Exhibit A;

(2) Indicate that the parties to any agree
ment or deed of conservation easement then
held in escrow shall have thirty (30) days
from the date of mailing of such notice in
which to withdraw from their agreements and
deeds of conservation easement, as set forth
in paragraph 5.01; and

(3) Be directed to the Land Trust at Li
dressi, and to Landowner at Faddressl, and
to such other landowners as specified in
other agreements and deeds of conserva
tion easements then held in escrow.

(c) Full Participation. None of the landowners
who has executed and acknowledged (if required)
an agreement and deed of conservation ease
ment to the Land Trust and placed the same in
escrow, shall withdraw the same from escrow
during a thirty (30) day grace period, as permit
ted under paragraph 5.01.

If the three foregoing conditions precedent are ful
filled, the deed of conservation easement shall re
main in escrow until the delivery date specified in

paragraph 6.01, and, unless otherwise agreed to in
writing by the parties, the escrow agent may proceed
to deliver the deed of conservation easement to the
Land Trust upon reaching the delivery date and in
accordance with the delivery instructions, hereinaf
ter set forth in paragraph 6.

4.02. At least thirty (30) days prior to the con
servation easement delivery date specified in para
graph 6.01, Landowner shall cause the title report
covering the Landowner’s property to be updated,
verifying to the Land Trust’s satisfaction that the
condition of Landowner’s title to said property will
permit conveyance of an enforceable conservation
easement to the Land Trust. If a charitable gift in
come tax deduction for the donation of the conserva
tion easement is anticipated, Landowner shall pro
ceed in good faith and with due diligence to obtain
an appraisal of the value of the conservation ease
ment interest donated to reflect its value as of the
date that the easement is delivered to the Land Trust.

4.04. For the purpose of insuring eligibility for a
charitable gift income tax deduction for the donation
of the conservation easement, the Land Trust shall
provide to the Landowner a final baseline report and
natural resources inventory sufficient to establish
the condition of the property, as of the conservation
easement delivery date specified in paragraph 6.01 at
least thirty (30) days prior to said delivery date. The
parties hereto expressly covenant and agree that they
will review and approve the final baseline report and
natural resources inventory prior to delivery of the
conservation easement, and that they shall sign a
statement upon such review and approval that the
final baseline report and natural resources inventory
accurately represents the condition of Landowner’s
property at the time of delivery. Said final baseline
report and natural resources inventory, and the state
ment of approval thereof, shall be recorded at the
time and place of recording of the conservation ease
ment, pursuant to paragraph 6.02. Furthermore, the
parties hereto explicitly acknowledge and agree that
failure by one party or both parties to approve the
final baseline report and natural resources inventory
shall not affect the delivery of the conservation ease
ment to the Land Trust and the closure of escrow.

5. Withdrawal From Agreement to Donate
Conservation Easement.

5.01. Each landowner who has executed an
agreement and deed of conservation easement and
has placed the same in escrow shall be permitted,
without penalty or liability, to withdraw from such
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agreement and deed of conservation easement at any
time during a thirty (30) day grace period beginning
on the date of mailing of notice by the escrow agent
of its receipt of all agreements, reports, and deeds of
conservation easements from each landowner identi
fied in Exhibit C attached hereto, and required by
paragraph 4.01(b) as a condition precedent to the
delivery of conservation easements.

5.02. Such withdrawal of an agreement and con
servation easement shall be accomplished by giving
written notice to the escrow agent, with a copy to the
Land Trust of the landowner’s desire so to withdraw
from such agreement and conservation easement.

5.03. Notice of withdrawal shall be either per
sonally delivered to the escrow agent or tendered to
the escrow agent by certified United States mail,
return receipt requested.

(a) In the event notice is personally delivered,
such delivery must be accomplished prior to the
escrow agent’s close of business on the thirtieth
(30th) day following the date of the mailing of
notice required by paragraph 4.01(b) herein.

(b) In the event notice is mailed, such notice
must bear a postmark of not later than midnight
on the thirtieth (30th) day following the date of
mailing of the notice required by paragraph 4.01(b)
herein.

5.04. In the event that one or more of the land
owners identified in Exhibit C fails to donate a con
servation easement to the Land Trust on or before
[datel, or if one or more landowners withdraws such
a donation from escrow within the thirty (30) day
grace period specified in paragraph 5.01, the parties
hereto expressly acknowledge and agree that this
Agreement shall be rescinded and have no further
force and effect, and that the provisions governing
“Failure of Escrow to Close,” as hereinafter set forth
in paragraph 8, shall govern the rights and obliga
tions of the parties and the escrow agent upon such
rescission.

5.05. Landowner expressly covenants and agrees
that failure to withdraw this Agreement and the deed
of conservation easement from escrow pursuant to
paragraph 5.01 shall constitute confirmation of
Landowner’s intent to donate said conservation ease
ment to the Land Trust, to be effected on the date of
delivery hereinafter specified in paragraph 6.01, and
further, that the Land Trust may rely on such confir
mation as assurance that the Land Trust’s Resource
Protection Plan shall be fully implemented, thereby
preserving and protecting the woodland/riparian area
and its environs in perpetuity.

5.06. Landowner covenants and agrees that any
attempt by Landowner to withdraw the deed of con
servation easement from escrow after the expiration
of the thirty (30) day grace period permitted in para
graph 5.01 without first obtaining prior express writ
ten approval from the Land Trust, shall be deemed a
breach of this Agreement and shall result in immedi
ate delivery of the deed of conservation easement to
the Land Trust, in accordance with paragraph 9.03
hereinafter.

6. Delivery of Conservation Easements.

6.01. If all conditions precedent to delivery are
fulfilled, as set forth in paragraph 4.01, the escrow
agent shall deliver to the Land Trust the originals of
the deed of conservation easement, this Agreement,
and supporting documentation attached hereto as
Exhibit B on [datel. Landowner’s gift of the conser
vation easement shall be deemed effective and con
summated as of the date and time of such delivery,
pursuant to Treasury Regulations § 1.1 70A- 1(b) and
[state lawl.

6.02. The Land Trust covenants and agrees that
within five (5) days of delivery of the deed of conser
vation easement pursuant to paragraph 6.01, signed
and written approval by both parties hereto of the
final baseline report and natural resources inventory
in accordance with paragraph 4.04, and proof of sat
isfactory condition of title to Landowner’s property
in accordance with paragraph 4.03, the Land Trust
shall cause the deed of conservation easement and
final baseline report and natural resources inventory
to be recorded in [countyl.

6.03. Notwithstanding other provisions of this
Agreement that may be construed to the contrary,
the parties hereto expressly covenant and agree that
the escrow agent shall immediately deliver the origi
nals of this Agreement, the deed of conservation
easement, and supporting documentation, to the Land
Trust upon the occurrence of any of the following
events:

(a) The division, transfer, mortgage, encum
brance, or hypothecation of title to Landowner’s
property during the escrow period without ob
taining the Land Trust’s prior express written
approval, as provided in paragraph 3.06;

(b) After all conditions precedent to delivery
set forth in paragraph 4.01 have been fulfilled,
receipt by the escrow agent of written notice and
authorization from Landowner, duly sworn and
notarized, that the escrow agent may deliver the
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deed of conservation easement, supporting docu
mentation, and this Agreement to the Land Trust
prior to the original date of delivery as specified
in paragraph 6.01 herein; or

(c) Any activity commenced by the Landowner
without the Land Trust’s express written approval
that in the opinion of the Land Trust is inconsis
tent with or destructive of the open-space, his
torical, and natural and ecological values to be
protected by the conservation easement.

Landowner’s gift of conservation easement shall be
deemed fully completed, effective, and consummated
upon the date of any delivery effected pursuant to
this paragraph.

7. Close of Escrow.

7.01. Upon delivery of all deeds of conservation
easements, Agreements, and supporting documenta
tion deposited in escrow to the designated grantees
pursuant to paragraph 6, the escrow agent shall close
escrow.

7.02. The escrow agent shall send written no
tice of confirmation of the closure of escrow to the
Land Trust by tendering the same to [addressl.

$. Failure of Escrow to Close.

8.01. In the event the conditions precedent to
delivery of deeds of conservation easements more
particularly set forth in paragraph 4.01 do not fully
occur, the parties hereto acknowledge and agree that
this Agreement shall be rescinded and shall be of no
further force or effect. In that event, the escrow
agent shall be and is directed to return to Landowner
the original of this Agreement, and the original deed
of conservation easement, and title report appended
hereto in Exhibit B. The escrow agent is further
directed to return the preliminary baseline report and
natural resources inventory, also included and incor
porated in Exhibit B, to the Land Trust. The parties
hereto further agree that in such event, this Agree
ment shall be and become wholly void, of no further
force or effect, and no party to this Agreement shall
in any way be bound hereto or affected as a result of
having executed this Agreement, nor shall any party
to this Agreement owe any obligation to any other
party to any comparable agreement.

8.02. In the event of failure to close escrow and
the expiration of this agreement, nothing herein shall
be construed to prevent the parties from reaching
separate agreements or conveyances of deeds of

conservation easements for protection of the wood
land/riparian area and its environs.

9. Breach of Contract.

9.01. Any party hereto may withdraw from this
Agreement without penalty or liability for breach at
any time during the thirty (30) day grace period pro
vided in paragraph 5.01 herein. If such a withdrawal
occurs, the parties hereto acknowledge and agree
that this Agreement shall be rescinded and have no
further force and effect, and the obligations and du
ties of the parties and the escrow agent shall be
governed by paragraph 8 herein upon such rescis
sion. Withdrawal of the deed of conservation ease
ment from escrow after the expiration of the thirty
(30) day grace period shall be permitted only upon
mutual agreement of the parties, as provided in para
graph 9.03 herein.

9.02. Unauthorized division, transfer, mortgage,
encumbrance, or hypothecation of title to
Landowner’s property during the escrow period shall
result in immediate delivery of the deed of conserva
tion easement to the Land Trust, consummating the
gift thereof, and shall be deemed a breach of this
Agreement, as further set forth in paragraphs 3.06
and 6.03. In the event of such breach, Landowner
expressly agrees, covenants, and acknowledges that
any interest created in the real property as a result of
the Landowner’s unauthorized activity shall be sub
ject to and subordinate to all of the terms and condi
tions of the conservation easement, in all respects,
as if the deed of conservation easement had been
delivered to the Land Trust prior to the occurrence of
any such unauthorized activity.

9.03. Except by express mutual written agree
ment of the parties hereto, any attempt by Land
owner to withdraw the deed of conservation ease
ment from escrow after the expiration of the thirty
(30) day grace period contained in paragraph 5.01
shall be deemed a breach of this Agreement, in accor
dance with paragraph 5.05. In the event of such
breach, the escrow officer shall be directed to deliver
the original deed of conservation easement, support
ing documentation, and this Agreement to the Land
Trust, with notice of such delivery to be given to
Landowner. Such delivery shall be deemed to con
summate Landowner’s conveyance of a conserva
tion easement to the Land Trust.

9.04. Any activity undertaken by the Land
owner or the Landowner’s agents, assigns, succes
sors, personal representatives, or other persons
within Landowner’s authority and control, without

0
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the Land Trust’s express written approval, that in the IN WITNESS WHEREOF, the parties hereto have
opinion of the Land Trust impairs or destroys the executed this Agreement as of the day and year first
open-space, historical, ecological, or natural values written above.
of Landowner’s property shall be deemed a breach of
this Agreement. In the event of such breach, the
Land Trust shall be entitled to bring an action to
enjoin such activities and to require restoration and
repair of Landowner’s property to its condition prior Land Trust
to such damaging activity. Landowner shall be liable
for all costs and fees associated with restoration and
repair of the property, and for all attorney fees in
curred by the Land Trust in the event of such breach.

10. Miscellaneous Provisions.
Landowner

10.01. Time is of the essence to this Agreement.

10.02. All of the terms, covenants, and condi
tions herein contained shall inure to the benefit of
and be binding upon the respective heirs, personal
representatives, successors, and assigns of the par
ties hereto.

10.03. Any notice required pursuant to the terms
of this Agreement shall be governed by the express
terms of the provisions for notice therein contained.
If notice is required by a specific provision of this
Agreement but no express directions governing no
tice are included in the terms of that provision, notice
shall be directed to the Land Trust at the following
address: Faddressl. Notice shall be directed to the
Landowner under such circumstances at the follow
ing address: [addressl.

10.04. This Agreement shall be construed ac
cording to the laws of [statel.

10.05. The parties hereto expressly covenant
and agree that the terms, provisions, and interpreta
tion of this Agreement shall be construed as if the
Agreement were written, prepared, and drafted by
both parties. In so agreeing, the parties acknowl
edge that they have read each clause contained herein
and understand each material provision to this Agree
ment.

10.06. Landowner hereby expressly states and
covenants that Landowner has executed and en
dorsed all terms of this agreement freely and volun
tarily and under no undue influence or coercion.

2.35
32


	CCLT March 2017- Tax Round Table Agenda
	1. Selected Hot Topics_ 1031 Exchanges (CCLT 2017)(JB 10-3-2016)
	2. Selected Hot Topics_ Basis (CCLT 2017)(E. Fred 9-21-2016)
	3. Selected Hot Topics_ Carbon Credits (CCLT 2017)
	4. Selected Hot Topics_ Undivided Partial Interests (CCLT 2017)(MMS 10-2-2016)
	5. Selected Hot Topics_ Quid Pro Quo Issues (CCLT 2017)
	Exh. A - Quid Pro Quo (CCLT 2017)

